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SUBJECT: TheAnti-Gaming Provisionsof H.R. 1294, the Thomasina E. Jordan Indian
Tribes of Virginia Federal Recognition Act

This responds to your request for a memorandum discussing whether H.R. 1294, the
Thomasina E. Jordan Indian Tribes of Virginia Federal Recognition Act, as passed by the
House on May 8, 2007, “gives the state of Virginia‘iron clad’ protection against gambling
interests gaining any further gaming rights than any other Virginian.”

To respond to your request, we will: (1) set forth the anti-gaming and jurisdictional
provisionsof H.R. 1294 and any relevant legidative history; (2) provide abrief background
on the legal basis of Indian gaming; (3) briefly describe some of the factors that have been
included inlegislation upheld as curtailing tribal gaming or subjecting tribal gaming to state
law; and (4) analyze the H.R. 1294 gaming and jurisdictional provisionsin light of factors
relied upon in judicia opinions upholding legislation denying gaming rightsto other tribes.

It will not be possible, however, to predict or assert with any degree of certainty that
H.R. 1294 provides “iron clad” protection against Indian gaming. Courts approach Indian
law decisions against a backdrop of statutory and decisional law interpreting federal Indian
policy as it has evolved historically and sometimes use canons of statutory construction
favoring Indian and tribal rights. Unless lawmakers are cognizant of these decisions and
policies and provide ample legidative history and precise and comprehensive statutory
explication of their goals, they risk the possibility that their intent will not be actualized.
Thisis particularly true in matters involving gaming and jurisdiction, both of which figure
inH.R. 1294.

H.R. 1294. H.R. 1294 providesfederal recognition for six Virginia Indian tribes: the
Chickahominy Indian Tribe, the Chickahominy Indian Tribe—Eastern Division; the Upper
Mattaponi Tribe; the Rappahannock Tribe, Inc.; the Monacan Indian Nation; and the
Nansemond Indian Tribe (hereinafter, the Tribesor theVirginiaTribes). Inextendingfedera
recognition, the bill includes provisions applicableto each tribewhich generally incorporate
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and make applicable to the Virginia Tribes the general laws of the United States which are
applicable to Indians and Indian tribes. The provisions read:

All laws (including regulations of the United States of general applicability to Indiansor
Nations, Indian tribes, or bands of Indians (including the Act of June 18, 1934 (25U.S.C.
461 et seq)) that are not inconsistent with thistitle are applicabletothe Tribe[s] and tribal
members.*

As passed by the House, the legislation contains language with respect to each of the
these tribes that is intended” to preclude gaming. It reads:

The Tribe shall not conduct gaming activities as a matter of claimed inherent authority
or under the authority of any Federal law, including the Indian Gaming Regulatory Act
(25 U.S.C. 2701 et seq.) or under any regulations thereunder promulgated by the
Secretary or the National Indian Gaming Commission.®

There is also language applicable to each of the Tribes, which are captioned
“Jurisdiction of the State of Virginia.” It reads:

(a) In General- The State of Virginia shall exercise jurisdiction over—
(1) al criminal offensesthat are committed on; and
(2) dl civil actionsthat arise on landslocated within the State of Virginiathat
are owned by, or held in trust by the United States for, the Tribe.
(b) Acceptance of State Jurisdiction by Secretary- The Secretary of the
Interior isauthorized to accept on behalf of the United States, after consulting
with the Attorney General of the United States, all or any portion of the
jurisdiction of the State of Virginia described in subsection (a) upon
verification by the Secretary of a certification by atribe that it possesses the
capacity to reassume such jurisdiction.”

These provisions were added to the legislation during the April 27, 2007, mark up session
held by the House Committee on Natural Resources, and are not addressed in the Report
accompanying the legislation.® Indicative of the congressional intent that these provisions
preclude gaming under IGRA by the Virginia Tribes are statements made by various
members during the House debate. Representative Rahall, Chairman of the House
Committee on Natural Resources, assured the House that the anti-gaming provisions
provided abroad prohibition ontribal gaming and had thefull backing of theVirginiaTribes.
Hesad:

' H.R. 1294, 110" Cong., 1% Sess., as passed by the House, May 8, 2007, Sections 103(a), 203(a),
303(a), 403(a), 503(a), and 603(a). All references to H.R. 1294 hereinafter are to this version.

2 H.R. Rept. 110-124, 110" Cong., 1% Sess. 22 (2007), states: “The six Virginiatribes agreed to a
prohibition on gaming and have repeatedly stated that they have no intention of pursuing gaming at
this time. Accordingly, the tribes are prohibited from conducting any gaming pursuant to any
inherent authority they may possess pursuant to the Indian Gaming Regulatory Act, or any other
federal law.” [sic].

3 H.R. 1294, sections 106(b), 206(b), 306(b), 406(b), 506(b), and 606(b).
4 H.R.1294, sections 108, 208, 308, 408, 508, and 608.
5 H.R. Rep. 110-124, 110" Cong. 1% Sess. (2007).
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To address claims that the tribes are only interested in Federal recognition so that
they may conduct gaming, the six tribes supported an outright gaming prohibition which
was included in this bill. This gaming prohibition precludes the Virginia tribes from
engaging in, licensing or regulating gambling pursuant to the Indian Gaming Regulatory
Act on their lands.®

Various supporters of the bill indicated that endorsement was premised on having been
assured that the bill contained an absolute prohibition of casino gambling, whether or not
they believed that stronger language was possible.” Representative Moran, the sponsor of
the legislation, and Representative Shays engaged in a colloquy that indicates that both
believed that the provisions were intended to prohibit gaming by the Tribes. They differed
intheir viewsof whether the gaming prohibition woul d be efficaci ous. RepresentativeMoran

® 153 Cong. Rec. H4604 (May 8, 2007 daily ed.) (statement of Rep. Rahall).
" Representative Goodlatte stated:

...in recent days | have begun to hear murmurs that the language is not as strong as we
havebeen ledto believe, and thetribesare considering challenging the gaming limitation.
| have always believed the tribes when they have said they do not wish to pursue
gambling, so | hope that there is no truth to a challenge.

| believe it isthe desire of this Congress that if challenged in court, this language
would beupheld, just assimilar language was upheld in Del Sur Pueblo v. State of Texas,
69 Fed. App. 659. However | urge the Senate to look closely at this bill to see if the
language can be tightened and strengthened to further ensure that casino-style gambling
doe[sic.] not come to the Commonwealth. 153 Cong. Rec. H4606 (May 8, 2007, daily
ed.) (statement of Rep. Goodlatte).

Representative Wolf spoke of similar “rumors that attorneys are being consulted about ways to
overturn the limitation on tribal gaming” and provided a state of the rational e behind the limitation
asfollows:

Under the bill, no VirginiaIndian tribe or tribal member...would have any greater rights
to gamble or conduct gambling operations under the laws of the Commonwealth of
Virginiathan any other citizen of Virginia. Further, itisthe expectation of Congressthat
the language restricting gambling operations by Indian tribes will be upheld if it is ever
challenged in court, just as similar language was upheld in Ysleta Del Sur Pueblo v. the
Sate of Texas, 69 Fed. App. 659.
*kkk*x

If casino gambling wereto cometo Virginia, it would open the door to the myriad
of financial and socia ills associated with gambling. Virginia s tourism sector, its
economy and its communities are some of the strongest inthe country. Placessuch asthe
Shennandoah Valley, Williamsburg and Jamestown are national treasures which draw
visitors from al over the world. Small businesses thrive in Virginia. The
Commonwealth’'s reputation would be tarnished if it allowed casino-style gambling
within its borders.

*kkk*k

Thislegidation, | believe, does shut the door on the opportunity for thesetribesto
acquire land and eventually establish tribal casinos. As| said, | know that the current
tribal leadership has indicated that they do not want to pursue gambling—and | believe
they are sincere. But what the leaderstoday say doesn’t lock in the leaders of tomorrow.
| have already started to worry that futureleadership of thetribeswill pursue establishing
tribal casinos. | hope | am wrong. 153 Cong. Rec. H4607 (May 8, 2007 daily ed.)
(statement of Mr. Wolf).
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indicated that the prohibition was a necessary compromise and espoused it as effective
because it was similar to other gaming prohibitionsimposed on other Tribes, including the
Narragansett Indian Tribe.® Representative Shays, on the other hand, was concerned that
future legislation or court decisions could open the way for gaming by the Virginiatribes.®

Background on Indian Gaming. Jurisdiction over crimina and civil matters arising
on Indian reservations is a complex matter. Under federal law, any gambling that is
conducted on Indian reservations, “whether or not it is sanctioned by an Indian tribe,” must
conform to state laws and regulations; otherwise, it is generally subject to federa
prosecution™ unless it is conducted under the terms of the Indian Gaming Regulatory Act
(IGRA).™

IGRA provides abasisfor gaming activities on "Indian lands'*? that need not conform
to state law. The three classes of gaming authorized by IGRA progress from tribally
regulated class | social gaming, through class Il bingo and non-banking card games--
regulated by tribes and the Indian Gaming Regulatory Commission, to class Il casino
gaming, which requires atribal state-compact.”® The federal courts have long recognized
that Indian tribes, as a matter of retained inherent tribal sovereignty, have certain territorial

8 153 Cong. Rec. H4563-4565 (May 8, 2007 daily ed.) (statement of Rep. Moran).
° Id. at 4564 (statement of Rep. Shays).
19 Under 18 U.S.C. § 11686,

(a) Subject to subsection (), for purposes of Federal law, all State laws pertaining
to the licensing, regulation, or prohibition of gambling, including but not limited to
criminal sanctions applicable thereto, shall apply in Indian country in the same manner
and to the same extent as such laws apply elsewherein the State.

(b) Whoever in Indian country is guilty of any act or omission involving gambling,
whether or not conducted or sanctioned by an Indian tribe, which, although not made
punishable by any enactment of Congress, would be punishableif committed or omitted
within the jurisdiction of the State in which the act or omission occurred, under the laws
governingthelicensing, regulation, or prohibition of gamblinginforceat thetimeof such
act or omission, shall be guilty of alike offense and subject to a like punishment.

(c) For the purpose of this section, the term "gambling" does not include -

(1) class | gaming or class Il gaming regulated by the Indian Gaming
Regulatory Act, or

(2) class Il gaming conducted under a Tribal-State compact proved by the
Secretary of the Interior under section 11(d)(8) of the Indian Gaming Regulatory Act that
isin effect.

(d) The United States shall have exclusive jurisdiction over criminal prosecutions
of violations of State gambling laws that are made applicable under this section to Indian
country, unless an Indian tribe pursuant to a Tribal-State compact approved by the
Secretary of the Interior under section 11(d)(8) of the Indian Gaming Regulatory Act, or
under any other provision of Federal law, has consented to the transfer to the State of
criminal jurisdiction with respect to gambling on the lands of the Indian tribe.

1 25 U.S.C. §§ 2701, et seq.

2 “Indianlands’ isdefined to includelandswithin Indian reservations and lands held in trust by the
United States for an Indian tribe or individual. 25 U.S.C. § 2703(4).

2 25U.S.C. §§ 2703(6), (7), and (8).
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jurisdiction with respect to civil and criminal law within their reservation borders.** IGRA
was enacted as part of along tradition of federal legislation and judicial decisionsthat have
established an intricate jurisdictional allocation among Indian tribes, states, and the federal
government with respect to governmental power over reservation activities.

Under the Indian Commerce Clause of the U.S. Constitution,™ the federal government
has exclusive authority over Indians on Indian reservations and Indian trust land.** State
authority over Indians on their reservations, thus, depends upon federal delegation. Inthe
criminal law area, crimes committed by or against Indians in Indian country are subject to
federal prosecution and, with the exception of major crimes for which there are federal
statutory definitionsor other offenseswhichtribes have punished exercising their concurrent
jurisdiction, state criminal laws are used as the basis of federal prosecution.’” During the
late 1970's, tribes began to authorize or conduct various types of gaming activity not
permissiblein other partsof their states. Eventually, the Supreme Court broadly upheld tribal
authority to do soin Californiav. Cabazon Band of Mission Indians.® Thecaseispremised
on the alocation of criminal and civil jurisdiction in “Indian country”*® under a federal
statute, usualy referred to as Public Law 280.® That statute was enacted in 1953. It
delegates criminal jurisdiction over most crimes committed in Indian country and a degree
of civil jurisdiction over matters arising in Indian country to certain states, including
Cdifornia® The criminal component of Public Law 280 reads:

Each of the States or Territorieslistedinthefollowing tableshall havejurisdiction over
offenses committed by or against Indians in the areas of Indian country listed opposite
the name of the State or Territory to the same extent that such State or Territory has
jurisdiction over offenses committed elsewhere within the State or Territory, and the

4 See Cherokee Nation v. Georgia, 30 U.S. 1 (1831); Montana v. United Sates, 450 U.S. 544
(1981); Lara v. United States, 541 U.S. 193 (2004).

15 U.S. Const., art. 1, 88, cl. 3.

'® Worcester v. Georgia, 31 U.S. 515 (1832).
Y7 18 U.S.C. §§ 1151 - 1153.

18 480 U.S. 202 (1987).

19 “Indian country,” the geographical component of federal criminal jurisdiction over Indian lands,
isdefinedin 18 U.S.C. § 1151 tomean “(a) all land within thelimits of any Indian reservation..., (b)
all dependent Indian communities..., and (c) al Indian allotments...."

2 Act of August 15, 1953, ch. 505, 67 Stat. 588, 18 U.S.C. § 1162, 25 U.S.C. 8§ 1321-126, 18
U.S.C. §8 1360, 1360 note.

2 At first five states, California, Minnesota (except Red Lake Reservation), Nebraska, Oregon
(except Warm Springs Reservation), and Wisconsin (except Menominee Reservation), were
designated for delegation of thisjurisdiction. Later Alaskawasadded. Pub. L. 85-615, 72 Stat. 545.
In 1954, the Menominee Tribe was added. Act of August 24, 1954, ch. 910, 68 Stat. 795. Another
provision allowed any stateto assumejurisdiction. Thiswasrepealed by Pub. L. 90-284, 82 Stat. 79
(1968), but not before 10 states assumed some jurisdiction under it. It has since been amended and
now requires consent of atribe in a special election before a state may assume jurisdiction over
criminal offenses; it also permitsretrocession of statejurisdiction. 25 U.S.C. 88 1326; 1321(a); and
1322(a). Sincethen, only onestate, Utah, hasaccepted jurisdiction, Utah Code 88 9-9-201—9-9-213,
but no tribes in Utah have consented to state jurisdiction.
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criminal laws of such State or Territory shall have the same force and effect within such
Indian country as they have elsewhere within the State or Territory....*

The civil provision reads:

(8) Each of the States listed in the following table shall have jurisdiction over civil
causes of action between Indians or to which Indians are parties which arisein the areas
of Indian country listed opposite the name of the State to the same extent that such State
has jurisdiction over other civil causes of action, and those civil laws of such State that
are of general application to private personsor private property shall havethe sameforce
and effect within such Indian country as they have elsewhere within the State...

*kkk*k
(c) Any tribal ordinance or custom heretofore or hereafter adopted by an Indian tribe,
band, or community in the exercise of any authority which it may possess shall, if not

inconsistent with any applicable civil law of the State, be given full force and effect in
the determination of civil causes of action pursuant to this section.?

In 1973, in Bryan v. Itasca County,* in an opinion on which the Cabazon Court relied,
the Supreme Court held that the civil component of Public Law 280 did not authorize state
taxation of Indian land in Indian country. Moreover, the Court read the legisl ative intent of
Congressin enacting Public Law 280 as not conveying general regulatory jurisdiction over
Indian country to the states.®® The Court in Cabazon noted that while Public Law 280
conferred on California general crimina jurisdiction to prescribe and punish crimes
committed by and against Indians on California reservations, its grant of civil jurisdiction
was limited, as had been held in Bryan. According to the Cabazon Court’s reading of
Bryan, Public Law 280’ s grant of civil jurisdiction to states did not extend to generd civil
regulatory jurisdiction and, thus, did not give California—or any of the other Public Law 280
states-the authority to prescribe civil laws and regulations for Indian reservations. The
Court, therefore, inquired as to the nature of California s bingo law in terms of whether it
was a criminal-prohibitory law or a civil-regulatory law. It accepted the holding of the
appellate court that the California gambling law was civil-regulatory, primarily because
California did not prohibit al forms of gaming, but allowed and regulated some bingo
operations and some card games, and operated a state lottery. The fact that unregulated
bingo was subject to criminal misdemeanor treatment under Californialaw did not alter the
Court’ sanaysis.

Finding that Public Law 280 had not del egated authority to Californiato regul ate bingo
on Indian reservations, the Court looked to whether or not there was implied federal
preemption and found that therewas. It found federal preemption by engaging inabalancing
test of federal and tribal interests versus California sinterest, all of which was considered
against abackdrop of tribal sovereignty. It found that the federal policy and interest in tribal
self-determination and economic development outweighed the interest advanced by
California—preventing organized crime from taking hold.

2 18 U.S.C. § 1162(a).
#* 28 U.S.C. §8 1360(a) and (c).
24 426 U.S. 39 (1973).

% |d., at 387. According to the Court, “certainly the legisative history...makes it difficult to
construe[the] jurisdiction...acquired...asextending general statecivil regul atory authority, including
taxing power, to govern Indian reservations.”
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Federal Legidation Subjecting Tribal Gaming to StateLaw. Severd federa laws
settling Indian land claims or providing recognition to a particular Indian tribe contain
clauses designed to subject tribal land to state jurisdiction or to precludetribal gaming under
IGRA. None contains language identical to that included in H.R. 1294. It might be useful
to examine the language of some of these statutes and any judicial decisions interpreting
them, particularly with respect to gaming.

The Maine Indian Claims Settlement Act of 1980 (MICSA).?® Under MICSA, Maine
laws are made applicable to Maine Indian tribes. The language reads, in pertinent part, as
follows:

Except as provided in section 1727(e)*” and 1724(d)(4)*® of thistitle, al Indians, Indian
nations, or tribesor bands of Indiansin the State of Maine, other than the Passamaquoddy
Tribe, the Penobscot Nation, and their members, and any lands or natural resources
owned by such Indian, Indian nation, tribe or band of Indians and any lands or natural
resources held in trust by the United States, or by any other person or entity, for such
Indian, Indian nation, tribe, or band of Indians shall be subject to the civil and criminal
jurisdiction of the State, the laws of the State, and the civil and criminal jurisdiction of
the courts of the State, to the same extent as any other person or land therein.

(B)(1) ThePassamaquoddy Tribe, the Penobscot Nation, and their members, and theland
and natural resources owned by, or held in trust for the benefit of the tribe, nation, or
their members shall be subject to the jurisdiction of the State of Maine to the extent and
in the manner provided in the Maine Implementing Act and that Act is hereby approved,
ratified, and confirmed.?®

Another provision of MICSA makes inapplicable any subsequently enacted federal Indian
law “which would affect or preempt the application of the laws of the State of Maine”* as
provided inthe MICSA. IGRA was enacted after MICSA and has been held not to apply to

% 25U.S.C. 88 1721 et seq.
# Under 25 U.S.C. § 1727(e), the Indian Child Welfare Act is made applicable to Maine tribes.

8 Under 25 U.S.C.§ 1724(d)(4), the Secretary of the Interior isauthorized to enter into negotiations
withthe State of Maineand the Houlton Band of Maliseet Indiansrespecting an agreement regarding
trust acquisition of land or natural resources.

# 25U.S.C. 881725(a) and (b)(1). Under the Maine Implementing Act, thereisageneral provision
containinglanguagesimilar that of thefederal statutesubjecting all Mainelndiansand Indian nations
to the laws of the state. Me. Rev. Stat. Ann. tit. 30 § 6204. “Laws of the state” is defined to mean
“the Constitution and all statutes, rules or regulations and the common law of the State and its
political subdivisions, and subsequent amendmentsthereto or judicial interpretationsthereof.” Me.
Rev. Stat. Ann. tit. 30 § 6203(4). With respect to the Passamaguoddy Tribe and the Penobscot
Indians, separate provisions define jurisdiction of their courts and their law enforcement authority.
Me. Rev. Stat. Ann. tit. 30 88 6209-(A) and (B) and 6210.

% 25U.S.C. §1735(b). It reads:

The provisions of any Federal law enacted after October 10, 1980, for the benefit
of Indian nations, or tribes or bands of Indians which would affect or preempt the
application of the laws of the State of Maine, including application of the laws of the
State to lands owned by or held in trust for Indians, or Indian nations, tribes or bands of
Indians, as provided in this subchapter and the Maine Implementing Act, shall not apply
within the State of Maine, unless such provision of such subsequently enacted Federal
law is specifically made applicable within the State of Maine.
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the Passamagquoddy Tribe, thereby precluding IGRA gaming.®* Itseffect upon another Maine
tribe, the Aroostook Band of Micmacs, which was accorded federal recognition after IGRA
was enacted, isnot asclear. Under thetermsof the Aroostook Band of Micmacs Settlement
Act of 1991,% federal law is applicableto the Aroostook Band of Micmacsto the same extent
asit is applicable to other Maine tribes recognized in the MICSA.* There appears to have
been no judicial decision precisely on point interpreting this provision. Thereis, however,
adecision finding that the provision of the MICSA applying state law to “al Indians, Indian
nations, or tribes or bands of Indians in the State of Maine, other than the Passamaguoddy
Tribe, the Penobscot Nation, and their members’** subjectsthe Aroostook Band of Micmacs
to state law. In Aroostook Band of Micmacs v. Ryan,® the U.S. Court of Appeds for the
First Circuit held that the MICSA provision abrogated any common law tribal sovereign
immunity which the Aroostook Band of Micmacs might claim and subjected thetribe to the
authority of a Maine anti-discrimination law and to enforcement proceedings based on
discrimination complaintsfiled by tribal employees. Inreachingthedecision, thecourt chose
to respond to claims that the MICSA provision was similar to the provision of Public Law
280at issuein Bryanv. Itasca County. It contrasted thelegislative history and language used
in MICSA with that of Public Law 280 and noted that “the Court in Bryan stressed that
Public Law 280lacked “any conferral of statejurisdiction over thetribesthemselves,” [while
the MICSA] expressly does apply to Indian tribesin addition to their members.”*®

The Catawba | ndian Claims Settlement Act (CICSA).*” CICSA providesthat IGRA does
not apply to the Catawba Indian Tribe. The provision reads:

(@ TheIndian Gaming Regulatory Act...shall not apply to the Tribe.

(b) The Tribe shall have the rights and responsibilities set forth in the Settlement
Agreement and the State Act with respect to the conduct of games of chance. Except as
specifically set forth in the Settlement Agreement and the State Act, al laws, ordinances,
and regulations of the State, and its political subdivisions, shall govern the regulation of
gambling devices and the conduct of gambling or wagering by the Tribe on and off the
Reservation. %

The settlement agreement between the State of South Carolinaand the CatawbaTribe, which
was ratified by the federal legislation, permits the Catawba Tribe to conduct bingo. The
CICSA contains a provision, which is similar to the savings clause in MICSA. It makes

¥ Passamaquoddy Tribe v. Sate of Maine, 75 F. 3d 784 (1* Cir. 1996). In this case, the court
interpreted the savings clausein MICSA to requirea*“later Congressto stop, look, and listen before
weakening the foundation on which the settlement between Maine and the Tribe rests...[and as
signaling] courtsthat, if alater Congress enacts alaw for the benefit of Indians and intendsthe law
to have effect within Maine, that indent will be made manifest.” 1d., at 789.

% Pub. L. 102-171, 105 Stat. 1143, 25 U.S.C. § 1721 note.

¥ 25U.S.C. 81721 note, § 6(b). Thisprovision reads: “For the purposes of application of Federal
law, the Band and itsland shall have the same status as other tribes and their |ands accorded Federal
recognition under the terms of the Maine Indian Claims Settlement Act of 1980.”

% 25U.S.C. § 1725(a).

% 484 F. 3d 41 (1% Cir. 2007).

% 1d., at 52 (citation omitted, emphasisin original).

¥ 25U.S.C. §941 et seq.

¥ 25U.S.C. § 941l. This section isimplemented by S.C. Code § 27-16-110.
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subsequent federal Indian legislation inapplicable unless it so specifies® The CICSA
contains various provisions which substantially subject the tribe and tribal land to state
jurisdiction.** In a case in which the Catawba Tribe contested the authority of a state
municipality to deny approval of a high stakes bingo operation, the U.S. Court of Appeals
for the Fourth Circuit ruled against the tribe, affirming a district court opinion that had
specifically found that “the federal implementing | egislation expressly delegated regulatory
authority over the Tribe’ sgambling operationsto the State of South Carolinaanditspolitical
subdivisions.”**

The Rhode Island Indian Claims Settlement Act of 1978 (RICSA).” RICSA, as
amended in 1996,* has been held to preclude gaming.** As originally enacted, RICSA had
ajurisdictional provisionimplementing asettlement arrangement executed by stateand |local
government officials and private landownersin settlement of litigation involving claims by
the Narragansett Indian Tribethat certainlandsin Rhodelsland had beenillegally transferred
in violation of federal law.* One of the terms of the settlement, as characterized by the
House Report accompanying thefederal legislation wasthat “[a]ll thelaws of the Statewere
agreed to continue in full force and effect on the settlement lands....”*® The jurisdictional
provision in the federal legislation reads, in pertinent part:

Except as otherwise provided in this subchapter, the settlement lands shall be subject to
the civil and criminal laws and jurisdiction of the State of Rhode Island.*’

¥ 25U.S.C. §941m(c). It reads:

The provisions of any Federal law enacted after October 27, 1993, for the benefit
of Indians, Indian nations, tribes, or bands of Indians, which would affect or preempt the
application of the laws of the State to lands owned by or held in trust for Indians, or
Indian nations, tribes, or bands, as provided in this chapter and the South Carolina State
Implementing Act, shall not apply within the State of South Carolina, unless such
provision of such subsequently enacted Federal law is specfically [sic] made applicable
within the State of South Carolina.

*° For example, 25 U.S.C. §941h(1) subjects“[a]ll mattersinvolving tribal powers, immunities, and
jurisdiction, whether criminal, civil, or regulatory...[to] the terms and provisions of the Settlement
Agreement [withthe State] and the State[implementing] Act...unlessotherwiseprovided....” Similar
language applies to “[a]ll matters pertaining to governance and regulation of the reservation
9including environmental regulation and riparian rights’. 25 U.S.C. § 941h.

** Catawba Indian Tribe of South Carolina v. City of North Myrtle Beach, 100 U.S. App. LEXIS
13987 (4" Cir. 2000) (unpublished opinion).

** Pub. L. 95-395, 92 Stat. 813, 25 U.S.C. §§ 1701 - 1716.

% pyp, L. 104-208, Div. A, Title 1, § 10(d) [Title I1l, § 3301], 110 Stat. 3009-227, 25 U.S.C. §
1708(b).

4 Narragansett Indian Tribe v. National Indian Gaming Commission, 158 F. 3d 1335 (D.C. Cir.
1998).

% 25U.S.C. §1702(h). For history of the dispute, see Town of Charlestown v United States, 696
F. Supp. 800, 801-805 (D.R.I. 1988), aff'd 873 F. 2d 1433 (1t Cir. 1989).

% H.R. Rep. 95-395, 95" Cong., 2d Sess. 7 (1978); 1978 U.S.Code Cong. & Ad. News 1948, 1950.
7 25U.S.C. § 1708(a).
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In a 1994 decision, Sate of Rhode Island v. Narragansett Indian Tribe,*® the U.S. Court of
Appealsfor theFirst Circuit found that thejurisdictiona grant to Rhodelsland included civil
regulatory jurisdiction and civil adjudicatory jurisdiction, but did not preclude tribal
concurrent jurisdiction. It, therefore, held that the tribe had sufficient jurisdiction to satisfy
the IGRA requirement that gaming be on “Indian lands within ...[d] tribe's jurisdiction”*
over whichthetribe* exercisesgovernmental power.”* Congressreacted by enacting a1996
amendment to RICSA precluding gaming; it reads.

For purposes of the Indian Gaming Regulatory Act (25 U.S.C. § 2701 et seq.), settlement
lands shall not be treated as Indian lands.™

This amendment has been upheld to deny the Narragansett IGRA gaming rights against a
claimthat it wasadenial of equal protection. The U.S. Court of Appealsfor the District of
Columbia found that Congress denied gaming rights to the Narragansett Tribe based on
elements of the legislative history of IGRA and the Settlement Act. > These factors,
according to the court, could be fairly interpreted by Congress as evincing tribal agreement
to state control and that for Congress to exclude “from IGRA those tribes that have
specifically agreed to state gambling regul ationisan ‘ appropriate’ governmental purpose.”*

The Ysleta del Sur Pueblo Restoration Act> and the Alabama and Coushatta Indian
Tribesof TexasRestoration Act.>® Thesetwo statutes, which were enacted together, restored
federal statusand recognition for two previously terminated Texastribes. Virtually identical
provisions preclude the applicability of IGRA on their reservations and lands. The Ydeta
del Sur Pueblo legidlation providesthat Texasisto exercise civil and criminal jurisdiction
within the tribe's reservation as if it had assumed Public Law 280 jurisdiction with the
consent of the tribe.® However, a separate provision precludes gaming; it contains three
subsections. One subjects gaming to Texas law. It reads:

% 19 F. 3d 685 (1% Cir. 1994), cert. denied, 513 U.S. 919.
4 25U.S.C. 88, 2710(b)(1) and 2710(d)(3)(A).
0 25 U.S.C. § 2703(4)(B).

st pup, L. 104-208, Div. A., Title |, § 10(d) [Title I1, § 330], 110 Stat. 3009-227, 25 U.S.C. §
1708(b).

°2 Narragansett Indian Tribe v. National Indian Gaming Commission, 158 F. 3d 1335 (D.C. Cir.
1998).

*% 1d., at 1341. The court reviewed legislative histories of RICSA and IGRA and found sufficient
evidencefor its conclusion that Congress could have believed that the RICSA conveyed jurisdiction
to Rhode Island and that the 1996 amendment was merely preserving the terms agreed on by the
partiesto the settlement. It noted that, although language that would have specifically excluded the
settlement lands from IGRA’ s coverage was dropped during the course of considering the IGRA
legislation, there was a Senate floor colloguy in which the two Rhode Island Senators, Senators
Chafeeand Pell, and the Chairman of the Senate Indian AffairsCommittee, Senator Inouye, clarified
the intention that Rhode Island law would govern gaming on the settlement lands.

s pub. L. 100-89, Title|, 101 Stat. 666, 25 U.S.C. § 1300g (1987).
55 pub. L. 100-89, Title 1, 101 Stat. 669, 25 U.S.C. §§ 731 - 737.
5 25 U.S.C. § 1300g-4(f).
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All gaming activities which are prohibited by the laws of the State of Texas are...
prohibited on the reservation and on the lands of the tribe. Any violation of the
prohibition provided in this subsection shall be subject to the same civil and criminal
penalties that are provided by the laws of the State of Texas. The provisions of this
subsection are enacted in accordance with the tribe’'s request in Tribal Resolution No.
T.C.-02-86 which was approved and certified on March 12, 1986.>’

Another emphasizes the limits of the grant of jurisdiction to Texas. It reads:

Nothing in this section shall be construed as a grant of civil or criminal regulatory
jurisdiction to the State of Texas.*®

The third subsection provides for federal enforcement of the Texas gaming laws and
penalties made applicable in the first subsection and preserves the right of Texas to bring
injunctive actions in federa court; it reads.

Notwithstanding section 1300g-4(f) of thistitle, the courtsof the United Statesshall have
exclusivejurisdiction over any offensein violation of subsection (a) of this section that
is committed by the tribe, or by any member of the tribe, on the reservation or on lands
of thetribe. However, nothing in this section shall be construed as precluding the State
of Texas from bringing an action in the courts of the United States to enjoin violations
of this section.*

Similar language appliesto the Alabamaand CoushattaIndian Tribesof Texas.®® Thecourts
have upheld these statutes as requiring tribal gaming to comply with Texas gaming law and
to be enforced in federal court either by afedera criminal action or by a suit brought by the
Texas State Attorney General to enjoin violations.®

Massachusetts Indian Land Claims Settlement Act of 1987 (Massachusetts ILCSA).%
Massachusetts ILCSA settled claims of the Wampanoag Tribal Council of Gay Head, Inc,

57 25U.S.C. § 1300g-6(a),
58 25 U.S.C. § 1300g-6(b).
5 25 U.S.C. § 1300g-6(C).

% 25 U.S.C. § 737. Thisrefersto “Tribal Resolution No. T.C. -86-07, which was approved and
certified on March 10, 1986.”

®1 See Alabama-Coushatta Tribes of Texas v. Texas, 208 F. Supp. 2d 670 (E.D. Tex. 2002); Texas
v. del Sur Pueblo, 220 F. Supp. 2d 668 (W.D. Tex. 2001); modified, aff’ d 69 Fed.Appx. 659 (5" Cir.
2003), 2003 WL 21356043, cert. denied 540 U.S. 985 (2003). In Ysleta del Sur Pueblo v. State of
Texas, 36 F. 3d 1325 (5" Cir. 1994), cert denied, 514 U.S. 1016 (1995), the court ruled that IGRA
wasinapplicabletothe Y sletadel Sur Pueblo by virtue of thelanguage of the restoration | egislation.
Notwithstanding that ruling, the Alabama-Coushatta Tribes operated a casino without atribal-state
compact for five years before the court ruled, in Alabama-Coushatta Tribes of Texasv. Texas, that
therestoration legislation made Texasgaming law applicabletotribal lands. Accordingtothecourt,
despite some indication in the legidlative history (floor statement by a Member of the House) that
could have been interpreted as applying the Cabazon decision to the legislation, the plain language
of the gaming provision, the text of the tribal resolution, and language in committee reports
combined to reveal that “ Congress and the Tribe intended for Texas' gaming laws and regulations
to operate as surrogate federal law on the Tribe’' sreservationin Texas.” 208 F. Supp. 2d 670, 677.

%2 Pub. L. 100-95, 101 Stat. 704, 25 U.S.C. 88 1771 et seq.
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a federally recognized Indian tribe now known as the Wampanoag Tribe of Gay Head
(Aquinnah), to certain landsin Gay Head, M assachusetts (now, Aquinnah) by extinguishing
tribal land claims, ratifying past land transfers, establishing a settlement fund with state and
federal contributions, and setting rulesfor jurisdiction onlandsto be purchased or transferred
to the Wampanoags. Among thejurisdictional provisionsare: (1) specific limited authority
for the Wampanoag Tribe to regulate hunting on settlement lands®®; (2) authority for
M assachusetts|aw and regul ationsto apply to any tribal 1and outsidethetown of Gay Head®;
(3) a limitation on tribal jurisdiction over lands within the town of Gay Head®; (4) a
provision specifying that “[a]ny after acquired land held in trust for the Wampanoag Tribal
Council of Gay Head, Inc., any successor, or individual member, shall be subject to the same
benefits and restrictions as apply to the most anal ogous |and use described in the Settlement
Agreement”®; and, (5) a general jurisdictional provision referencing gaming.®”  Tribal
jurisdiction is severely restricted with respect to lands outside of Gay Head, the statute
provides that:

Any land acquired by the Wampanoag Tribal Council of Gay Head, Inc., that is located
outside the town of Gay Head shall be subject to all the civil and criminal laws,
ordinances, and jurisdiction of the Commonwealth of Massachusetts.®®

Tribal jurisdiction over lands within Gay Head is confined to tribal members and subject to
further restrictions. The statute specifically makes these lands subject to the settlement
agreement® and further provides:

The Wampanoag Tribal Council of Gay Head, Inc., shall not have any jurisdiction
over nontribal members and shall not exercise any jurisdiction over any part of the
settlement lands in contravention of this subchapter, the civil regulatory and criminal
laws of the Commonweal th of M assachusetts, thetown of Gay Head, M assachusetts, and
applicable Federal laws.™

The generd provision applying state law reads.

Except as otherwise expressly provided in this subchapter or in the State
Implementing Act, the settlement lands and any other land that may now or hereafter be
owned by or held in trust for any Indian tribe or entity in the town of Gay Head,
M assachusetts, shall besubject tothecivil and criminal laws, ordinances, andjurisdiction
of the Commonwealth of Massachusetts (including those laws and regulations which
prohibit the conduct of bingo or any other game of chance).

% 25U.S.C. § 1771c(a)(1)(B).
5 25U.S.C. § 1771d(g).

% 25U.S.C. § 1771e.

% 25 U.S.C. § 1771d(c).

o 25U.S.C. § 1771g.

% 25 U.S.C. § 1771d(g).

® 25U.S.C. § 1771d.

™ 25U.SC. § 1771€(a).
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This legislation became law fourteen months before IGRA was enacted.” Although there
has been no reported case addressing the ability of the Wampanoag Tribeto conduct gaming
under IGRA, thecivil regulatory authority of thetown under the legisl ation has been upheld.
The case involved a tribal challenge to the town’s enforcement of zoning requirements
against the tribe’s construction of a shed for shellfish hatchery on tribal land within the
town.”

Analysis of H.R. 1294 Anti-Gaming Language. The provison of H.R. 1294
specifically prohibiting tribal gaming reads:

The Tribe shall not conduct gaming activities as a matter of claimed inherent authority
or under the authority of any Federal law, including the Indian Gaming Regulatory Act
(25 U.S.C. 2701 et seq.) or under any regulations thereunder promulgated by the
Secretary or the National Indian Gaming Commission.”

This language does not appear in federal law and, thus, has not been tested in the courts. It
precludes gaming “as amatter of claimed inherent authority,” thereby making inapplicable
the rationale under which tribal gaming was upheld in Cabazon. It aso precludes gaming
under IGRA.™ Thecriminal component of IGRA, 18 U.S.C. § 1166, criminalizesany gaming
in Indian country that does not conform to state law or is not conducted in accordance with
IGRA. Thisappearstoleaveonly the possibility of gamingin accordancewith Virginialaw.

The language chosen in this anti-gaming provision may include atechnical gap. H.R.
1294 statesthat the Virginiatribesshall not “conduct” gaming under IGRA. IGRA, however,

™ Both IGRA and the Massachusetts ICSA were enacted by the 100" Congress after Cabazon; the
Massachusetts ICSA on August 18, 1987, and IGRA on October 18, 1988.

2 Buildinglnspector and Zoning Officer of Aquinnah v. Wampanoag Aquinnah Shellfish Hatchery
Corporation, 443 Mass. 1; 818 N.E. 2d 1040 (2004). The court ruled that the settlement agreement,
state implementing legislation, federal settlement act, and deed transferring town land to the
Wampanoag Tribe constituted awaiver of tribal sovereign immunity with respect to zoning on the
particular tract of land. Thetribe did not contest the applicability of thelocal zoning requirement;
it claimed that only the tribe could enforceit. Important to the decision was the explicit waiver of
tribal sovereign immunity in the language of the settlement agreement and the fact that the federal
legislation was expressly subject to the terms of the settlement agreement. See 25 U.S.C. §
17711e(b). The court held that the tribe had agreed to be treated as a non-profit Massachusetts
corporation for zoning purposes. Thetribal attempt to removethe caseto federal court failed onthe
basis of thejurisdictional rule of the well pleaded complaint, i.e. a state claim may not be removed
to federal court when the federal issue arises only with a defense to be offered by the defendant.
Weiner v. Wampanoag Aquinnah Shellfish Hatchery Corporation, 223 F. Supp. 2d 346 (D. Mass.
2002).

2 H.R. 1294, sections 106(b), 206(b), 306(b), 406(b), 506(b), and 606(b).

™ Thereis also a prohibition on gaming activities under regulations promulgated by the Secretary
of the Interior or the National Indian Gaming Commission. The Secretary of the Interior hasissued
regulations, under the authority of IGRA, for class 11l gaming procedures, 25 C.F.R., Part 291, in
situationsin which atribal suit to compel astateto enter into negotiationsfor atribal-state compact
is dismissed after the state rai ses a defense based on its Eleventh Amendment immunity. NIGC has
issued various regulations, 25 C.F.R. Parts 501 et seq., for tribal gaming under the authority of
IGRA.
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authorizes tribes to “engage in, or license and regulate, class Il gaming...””® and sets
procedures for any tribe proposing “to engage in, or to authorize any person or entity to
engagein, aclass Il gaming activity....””® Theterm “conduct” is not defined in IGRA, but
it is used in the crimina component of IGRA in such a way as to distinguish tribally-
conducted gaming fromtribally sanctioned gaming.”” Sincetheterm“conduct’ isnot defined
in H.R. 1294 or in IGRA, there is the possibility that a court would find ambiguous its use
in H.R. 1294 with respect to whether it covers a situation in which a Virginiatribe were to
authorize another person or entity to conduct aclass|11 gaming activity”® and secures atribal -
state compact for gaming by that entity. The strong opposition to gaming evident in the
House debate and the explicit statement by the Chairman of the Natural Resources
Committee, Representative Rahall, that the language of the bill “precludes Virginiatribes
from engaging in, licensing or regulating gambling pursuant to the Indian Gaming
Regulatory Act” " appear to show that the sponsors of the gaming prohibition intended it to
cover all gaming on tribal land. On the other hand, if a court were to find the legidation
ambiguous on this point, it might follow the lead of past decisions invoking principles of
statutory construction that call for resolving ambiguous language in Indian statutes in favor
of Indianrights.®® However unlikely that prospect may be, it may beavoided by substituting,
“shall not engage in, or license and regulate gaming activities....” for the current language,
“shall not conduct gaming activities....”

Analysis of H.R. 1294 Jurisdictional Language. In addition to the anti-gaming
provision, H.R. 1294 contains language conveying criminal and civil jurisdiction over trust
lands of the Virginia Tribes and providing for tribal assumption of jurisdiction. Each of
these will be examined in light of judicial interpretations of existing legislation delegating
jurisdiction to states. Essentially, the decisions show that in examining federal laws
delegating Indian country jurisdiction to states, courts have examined both the statutory
language and the legislative background to determine the intent of Congress. They have
di stinguished between legidl ativejuri sdiction and adjudicativejurisdiction.® Insome cases,
they have emphasized tribal willingness to agree to alimitation on jurisdiction in order to
obtain federal ratification of a settlement with a state or federal recognition. H.R. 1294
includes no language which definitively conveys legidlative jurisdiction, either criminal or
civil, to Virginia; nor has the legidative history included aformal acknowledgment by the
VirginiaTribes of their resolve to abide by Virginialaw, including its gaming laws.

7 25U.S.C. § 2710(8)(2).
7 25U.S.C. § 2710(d)(2)(A).
7 18 U.S.C. § 1166(b); seen. 10, supra.

8 Although IGRA permitstribesto issue gaming licensesto individual or other entities, it requires
the tribal ordinance under which they areto operate to be at least asrestrictive as state law and the
operatorsto be eligible for a state gaming license. 25 U.S.C. § 2710(b)(4)(A).

" Seesupra, n. 6.

8 |n Montana v. Blackfeet Tribe of Indians, 471 U.S. 759, 766 (1985), the Court stated one of the
canonsof statutory construction applicableto Indian affairslegislation, “ statutesare to be construed
liberally in favor of the Indians, with ambiguous provisions interpreted to their benefit.”

8 “|egidlative jurisdiction concerns a government’s general power to regulate or tax persons or
property, while adjudicative jurisdiction concerns the power of court to decide a case or to impose
anorder.” Nell Jessup Newton (ed.), Cohen’ s Handbook of Federal Indian Law, § 7.01 (2005 ed.).
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Criminal jurisdiction. A comparison of the jurisdictional language included in H.R.
1294 with that of other statutes conveying criminal law jurisdiction over Indian reservations
to states indicates the possibility that H.R. 1294 will be viewed as ambiguous. H.R. 1294
authorizes Virginiato “exercise jurisdiction over...all criminal offenses that are committed
on...lands located within the State of Virginia that are owned by, or held in trust by the
United Statesfor” theVirginiaTribes. Becauseit doesnot clearly state, asdoes Public Law
280, that the criminal laws of the state areto apply to Indian country within the state, it raises
guestions as to whether it conveys legidative authority to define and prescribe criminal
conduct; i.e., whether substantive offenses, such asthose covered by theMgjor CrimesAct,*
including murder and manslaughter, areto be defined by federal law rather than Virginialaw.

Another possibleambiguity may be seen by comparing theH.R. 1294 |anguagewith the
provision of MICSA subjecting any Maine “Indian nation, tribe or band of Indians” to the
“civil and criminal jurisdiction of the State, the laws, of the State, and the civil and criminal
jurisdiction of the courts of the State, to the same extent as any other person.”®®* H.R. 1294
language does not clearly state whether the criminal law jurisdiction being conveyed to
Virginiaincludescriminal law jurisdiction over the Virginiatribes, assovereign entities. To
be certain that Virginia will be able to define as well as enforce criminal law on Indian
reservations or trust lands, language such as that used in the earlier statutes might be
considered. Toillustrate, the following language would provide Virginiawith authority to
punish crimes committed by the tribes as corporate entities or governmenta entities and to
enact criminal laws applicable to Indians and Indian trust land in Virginia

The State of Virginia shall have jurisdiction over offenses committed by or against
Indiansin the areas of Indian country in Virginiato the same extent that such State has
jurisdiction over offenses committed elsewhere within the State, and the criminal laws
of such State shall have the sameforce and effect within such Indian country asthey have
elsewhere within the State.** The Tribe and its members and any lands held in trust for
the benefit of the Tribe or its members shall be subject to the criminal jurisdiction of
Virginia, thelaws of Virginia, and the courts of Virginia, to the same extent as any other
person or land therein.®®

Civil jurisdiction. H.R. 1294 conveysto Virginiathe authority “to exercisejurisdiction
over...al civil actionsthat arise on lands in the State of Virginiathat are owned by, or held
in trust by the United State for” the Virginia Tribes.® It is susceptible to being interpreted
in precisely the sameway asthe parallel language in Public Law 280 was interpreted by the
Supreme Court in Bryan. That would mean that it would be read as serving to convey
adjudicatory jurisdiction to entertain lawsuits arising in Indian country if they are brought
beforeit, but not to prescribe civil laws. Asamodel for language conveying civil regulatory
jurisdiction, i.e., the jurisdiction to make and enforce civil laws and regulations, aswell as
civil adjudicatory jurisdiction, there are several federa land clam settlement statutes,
including MICSA, which might be modified to make Virginia civil regulatory and

8 18 U.S.C. §1153.

8 15U.S.C. § 1725(a).

# Thislanguageis based on 18 U.S.C. § 1162(a).

% Thislanguageis based on 25 U.S.C. § 1725(a).

8 H.R. 1294, sections 108(a)(2), 208(a)(2), 308(a)(2), 408(a)(2), 508(a)(2), and 608(a)(2).
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adjudicatory jurisdiction applicableto the VirginiaTribes. For example, language modeled
on MICSA might read:

The Tribe and its members and any lands held in trust for the benefit of the Tribe or its
members shall be subject to the civil jurisdiction of Virginia, the laws of Virginia, and
the civil jurisdiction of the courts of Virginia, to the same extent as any other person or
land therein.®’

Procedurefor tribal assumption of jurisdiction. H.R. 1294 also has a provision which
appears to be a means of providing the Virginia Tribes with some form of concurrent
jurisdiction with the State of Virginia. It reads:

Acceptance of State Jurisdiction by Secretary- The Secretary of the Interior isauthorized
to accept on behalf of the United States, after consulting with the Attorney General of the
United States, all or any portion of the jurisdiction of the State of Virginia described in
subsection (a) upon verification by the Secretary of a certification by a tribe that it
possesses the capacity to reassume such jurisdiction.®®

Because of the absence of legidlative history, the intent of this specific language is difficult
tointerpret. Onereading of it might bethat if it isenacted, the governmental authority of the
Virginia Tribes would be unchanged; they would have no governmental authority until the
Secretary of the Interior accepted a cession from the State of Virginia. Thelanguage seems
to be predicated on the assumptionthat under thecivil and criminal jurisdictional provisions,
there would be no change in the applicability of Virginialawsto the Virginia Tribes, their
land, or their members after enactment of H.R. 1294 and the creation of tribal reservations.
If a court were to take this view in interpreting the law, the result might be that the tribes
would be without any governmental authority other than that mentioned in H.R. 1294 or in
Virginialaw.®

Ontheother hand, becausethelegislationincludesaclausethat providesthat “[a]ll laws
(including regulations of the United States of genera applicability to Indians or Nations,
Indian tribes or bands of Indians (including the Act of June 18, 1934 (25 U.S.C. 461 et seq))
that are not inconsistent with thistitle,”* questions are likely to arise asto the applicability
of various federal Indian statutes, such as the Indian Child Welfare Act (ICWA).** Since
ICWA providesthat Indian tribes“ havejurisdiction exclusive asto any State over any child
custody proceeding involving an Indian child who resides or is domiciled with the
reservation of such tribe, except where such jurisdiction is vested in the State by existing

8 Thislanguageis based on 25 U.S.C. § 1725(a).
8 H R. 1294, sections 108(b), 208(b), 308(b), 408(b), 508(b), and 608(b).

8 This would eliminate what this memorandum labels the “technical gap” in the H.R. 1294 anti
gaming provision. See supra, at 13-14. That is because without any governmental authority, the
Virginia Tribes would not satisfy the IGRA requirements that a tribe must have jurisdiction over
tribal land and that the tribe “exercises governmental power” over it. 25 U.S.C. § 2710(b)(1),
2310(d)(3)(A), and 2703(4)(B). See Sate of Rhode Island v. Narragansett Indian Tribe, 19 F. 3d
685.

% H.R. 1294, sections 103(a), 203(a), 303(a), 403(a), 503(a), and 603(a).
* 25U.S.C. 88 1911 et seq.
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Federal law.”% There might also be questions asto the extent of state authority to tax tribal
trust land and tribal income. Thefact that the Act of June 18, 1934, isspecifically referenced
may also inject a note of ambiguity. That legidation, known as the Indian Reorganization
Act, includes a provision which authorizes tribes to organize as governments and adopt
constitutions.”

Conclusions. H.R. 1294, which providesfor federal recognition of six Virginialndian
Tribes, contains certain provisions designed to prevent gaming on tribal land unless it
conformsto Virginialaw. Thereisapossibletechnical gap in the language used to prohibit
gaming under IGRA because of use of the term “conduct” rather than including language
specifically covering tribal authorization of another entity or person to engage in gaming
activities. This potential defect may be overcome by sufficient legislative history or a
judicial reading of thejurisdictional provisions ascompletely withholding all governmental
authority from the Tribes until transferred under a procedure specified in H.R. 1294. The
language used in the jurisdictional provisions of H.R. 1294, when compared with language
used in other statutes which have been upheld to preclude tribal gaming, does not appear to
be sufficiently precisein conferring legislative criminal and civil jurisdiction to the State of
Virginiawith respect to the Virginia Tribes, their members, or their lands. Therearemodels
in existing law which may be adapted to correct this, exampl es of which have been provided.

We hopethisinformation is helpful to you and that you will call upon our office should
you need further assistance.

M. Maureen Murphy
Legidative Attorney

2 25U.S.C. § 1911(a).
% 25 U.S.C. § 476.
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